Abstract Increased policy harmonization on refugee matters in the European Union (EU), namely the creation of a Common European Asylum System (CEAS), has created the imperative for a transnational judicial comparative dialogue between national courts. This article is based on a structured, focused comparison approach to examining a key element of a transnational European legal dialogue, namely, the use of foreign law by national judges when making their own decisions on asylum. It does so by examining two countries, France and Britain, as representative of the difference in legal tradition and culture within the EU in terms of the civil-common law divide. Both case studies are structured around a common set of empirical and jurisprudential research questions. The empirical findings reveal a surprising lack of transnational use of national jurisprudence on asylum between judges. Nonetheless, a slight but noticeable increase in the use of transnational asylum jurisprudence in the British and French courts must be noted. Two broad accounts-one rational, the other cultural-are applied in each of the case studies to explain this empirical finding. This article concludes on the broader implications of these findings for the establishment of a CEAS by 2012.
I. INTRODUCTION
Asylum is a policy area that, by its very nature, demands inter-state cooperation and the 1951 Convention Relating to the Status of Refugees (Refugee Convention) is the basic instrument that provides for this. 1 Within the European Union (EU), the imperative for deeper cooperation is present, given the provision for the free movement of persons within the Union. EU Member States have committed themselves to greater harmonization of their national laws on asylum but interpretation and application of these new EC under the influence of judges-so it has 'become fundamentally judicialized' 7 and this is reflected in the key role occupied by high courts as 'agents of normative change'. 8 Furthermore, refugee law lacks an international court competent to provide a common interpretation of the Refugee Convention (unlike the area of human rights law for instance), 9 thereby leaving it to each Contracting State ultimately to interpret the Refugee Convention. 10 In sum, refugee law provides tremendous opportunity in terms of seeking a greater transnational judicial role.
There is some evidence of transjudicial activity in refugee law, among senior appellate judges in Commonwealth countries. Hathaway notes that:
Senior appellate courts now routinely engage in an ongoing and quite extraordinary transnational judicial conversation about the scope of the refugee definition and have increasingly committed themselves to find common grounds.
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Judges also refer more and more to the work of leading academic authorities. 12 However, this trend is less in evidence outside the Commonwealth. The International Association of Refugee Law Judges' (IARLJ) own estimate is that there is a problematic lack of cross-referencing between European countries. 13 But there is no study of the precise extent of this problem. This article adopts a structured, focused comparison approach 14 to examining a key element of a transnational European legal dialogue, namely the use of foreign law by national judges when making their own decisions on asylum. It does so by examining two Member States, France and the United Kingdom, which represent key differences in legal tradition and culture within the EU in terms of the civil-common law divide 15 . Both case studies are structured around a common set of empirical and jurisprudential research questions-the normative question of legitimacy is explored in section II. 16 The empirical findings reveal a surprising lack of transnational use of national jurisprudence on asylum between judges. Nonetheless, a slight but noticeable increase in the use of transnational asylum jurisprudence in the British and French courts must be noted. Two broad accounts-one rational, the other cultural-are applied in each of the case studies to explain this empirical finding. This article concludes on the broader implications of these findings for the establishment of a common European asylum system by 2012.
II. TRANSNATIONAL EUROPEAN LEGAL DIALOGUE AND THE COMMON EUROPEAN ASYLUM SYSTEM
The imperative for dialogue between national judiciaries within the EU comes from the Tampere meeting of the European Council in October 1999, when the then 15 Member States agreed to develop the EU as a common area of freedom, security and justice. In order to do that, the Member States agreed to work towards establishing a Common European Asylum System (CEAS) by making full use of the provisions in the Amsterdam Treaty 1997. The effectiveness of this 'common' system will be somehow dependent on commonalities. An obvious way of achieving this is through the adoption of common legislation. In this regard, the adoption of four key Directives and two Regulations on matters of asylum concluded the first phase towards the establishment of a CEAS (a phase which ended in 2005).
17 15 For an analysis of a wider range of cases, see GS Goodwin-Gill and H Lambert (eds) The Limits of Transnational Law: Refugee Law, Policy Harmonization and Judicial Dialogue in the European Union (forthcoming, Cambridge University Press, Cambridge, 2009). 16 The distinction between 'empirical', 'jurisprudential' and 'normative' questions is borrowed from C McCrudden (n 2) 499. 17 The European Commission's Green Paper on the Future Common European Asylum System started the second phase of this process 18 which is due to end in 2012. 19 The European Commission is driving for fuller harmonization of both legislation and practice concerning asylum procedures, protection status and asylum decisions. 20 Thus, how this common legislation is interpreted and applied by domestic courts is equally important. A comparative approach by judges therefore appears to be essential for the development of a system that is not only common but is also coherent and built on trust; these are necessary elements for any common system to work, as clearly recognized by the European Commission in its Communication to the Council and the European Parliament on 'Strengthened Practical Cooperation-New Structure, New Approaches: Improving the Quality of Decision Making in the Common European Asylum System'. 21 For this to happen, a transnational judicial dialogue or process of communication, resulting in the use of each others' jurisprudence, must exist between European judges. This article is testing that: to what extent is the ground prepared for a common asylum system, and if not, what are the obstacles that need to be addressed between now and 2012?
It is worth noting here that the adoption of the new EC legislation on asylum itself has already had some effect on the dialogue between refugee law judges and the use of comparative jurisprudence. Indeed, the adoption of new EC legislation has required the European Commission to consult with different actors (eg academics and senior judges) to learn of the practice and jurisprudence of the Member States. It has also forced the Member States to reform their existing asylum legislation, and in doing so an important process of inspiration by foreign practice and jurisprudence has taken place. Finally, the adoption of new EC legislation requires the national courts to adapt to what other Member States are doing in seeking to match their own approaches with those adopted by other national courts and the European Court of Justice (ECJ) when dealing with similar issues. 22 In this regard, information and best practice are being exchanged through face-to-face meetings and networks, such as the International Association of Refugee Law Judges (IARLJ). The IARLJ has its own database, set up by a German judge, Dr Paul Tiedemann, in cooperation with the Europäische EDV-Akademie des Rechts in Merzig, Germany, which offers free access to international case law on asylum. At present, the following languages are available: Dutch, English, German, Finnish, French, Polish and Slovenian, and the database currently contains 190 decisions from ten countries. It is entirely dependent on voluntary submissions and the goodwill of contacts (often judges) in different States. 23 However, the next section shows that in the case of Britain and France, judges rarely use each other's decisions within the EU. 27 In the interim, the urgent preliminary ruling procedure applicable to references concerning the area of freedom, security and justice should help towards simplifying the various stages of the proceedings before the ECJ in certain cases, but the existing limitations regarding which court/tribunal can submit a reference remain. 28 It is therefore predicted that the interpretative role of the ECJ will continue to be limited for a number of years. Indeed, even if and when article 68 EC is to be abolished and replaced with article 234 EC (eg with the ratification of the Treaty of Lisbon), it will take the ECJ some time to identify foundational principles in this new area of law. 29 Furthermore, the ECJ is not 23 30 Finally, it may be argued that the role of the ECJ in this area of law is seriously compromised by the lack of experts in refugee law at the ECJ and doubts are therefore expressed as to whether or not it will be able to interpret the necessary Directives in accordance with international law, in particular the Refugee Convention. The ECJ accepts the comparative approach as a method of interpretation, 31 but in practice the ECJ generally does not refer in its judgments to national jurisprudence. It is left to the avocat général (or the Commission) to undertake any such comparative studies. In the new area of EC asylum law, the opinion of Advocate General Poiares Maduro in Elgafaji, 34 the first to be delivered on the Qualification Directive, does very little to engage with existing asylum jurisprudence; instead the Advocate General developed autonomous concepts in interpreting the Qualification Directive. And yet, much national jurisprudence exists already in this area of law. Here there is scope for national courts to be more active in providing the ECJ with national and comparative jurisprudence on asylum. In any reference submitted to the ECJ (via articles 68 or 234 EC Treaty) on the interpretation of EU law, the statement of the facts and the legal context set out by the national court is central to the preliminary ruling procedure. It is even recognised that this statement may be more important to the ECJ than the explicit question that has been referred to the court. 35 In sum, these particularities suggest that when the ECJ is going to enter into a dialogue with national judges in this area of law, its role will not be as effective as in other areas of integration. It has been suggested that EU-wide 30 Lenaerts however points toward the ECJ's developing tendency to 'provide more 'concrete', as opposed to 'abstract', rulings warranting complex analysis of the facts, national legislation and other aspects of the main action'; Lenaerts (n 4) 217. 31 39 It is felt that such support would serve 'to improve the quality and convergence of Member States' decision-making, through, inter alia, exchange of good practice, joint training activities and the sharing of information on countries from which asylum seekers originate'. 40 This article argues that national judges are key players in the establishment of a 'common' European asylum system, and activities based on trust and reciprocity between national courts (such as using each others' jurisprudence on asylum) must occur for this system to work effectively.
III. TRANSNATIONAL ASYLUM JURISPRUDENCE IN THE BRITISH AND FRENCH COURTS: EMPIRICAL FOCUS
This section takes an empirical focus on Britain and France and answers three questions: (1) What is the precise extent of the use of transnational asylum jurisprudence by British and French judges in the EU? (2) When does it happen? (3) Where does it happen?
Whilst not a primary focus, this section also considers questions of how and why transnational asylum jurisprudence is used. Is it used because it is interesting or persuasive? 41 Is it used to prove or disprove factual propositions or to seek normative guidance? Is it used to fill a gap in the law or to confirm that a 36 The terms 'case law' and 'jurisprudence' are used interchangeably throughout this article. 37 This 'shared responsibility' between the national courts and the ECJ is clearly recognized by the ECJ itself in the area of human rights, eg Case C-117/01 KB v National Health Service Pensions Agency (Judgment) proposed solution has worked elsewhere? Is it used to interpret a statute that has its origins in the Refugee Convention or EC law (eg the Qualification Directive)? In cases where no jurisprudence exists from the International Court of Justice or the ECJ, the national court will naturally aim towards reaching a common meaning of the international treaty or the EC Directive. Some of these purposes fall within rules of relevance others within judicial discretion. In our context, refugee law, it is safe to say that judges have more discretion when interpreting international treaties (EC Article 31(3) of the Vienna Convention on the Law of Treaties) than when interpreting EU laws (direct effect and indirect effect, and the evident role of the ECJ). This may explain partly why we can see a slow increase in the pattern of transnational references between certain EU countries since the adoption of EC legislation on asylum.
A. Methodology
These questions were applied to a rigorous empirical analysis of the use of foreign law in asylum cases in France and Britain. In the case of France, a comprehensive survey was conducted by the Refugee Appeals Board's Legal Information Department on behalf of the author. 42 This involved analysis of all the decisions and preparatory documents (feuilles vertes) of the plenary sessions of the Refugee Appeals Board (now the National Asylum Court) since its first hearing in 1993 until August 2006. The feuilles vertes are working documents that contain a summary analysis of the legal instruments and case law relevant to the case at hand. They are prepared by the Legal Information Department of the Appeals Board (now the new Court), directly under the supervision of its President (currently Mr Bernard) who decides which questions to be considered and which appendices to include. Thus, it is he who can require (and has required) foreign jurisprudence to be considered and added. The feuilles vertes are intended to be used by judges; on occasion they may be communicated to the parties (and their representatives). The empirical survey also involved analysis of all the relevant decisions of the Council of State (Conseil d'Etat) including the conclusions of the Commissaire du Gouvernement which were available to the Refugee Appeals Board but excluding those applications that were found to be manifestly unfounded. In addition, a selection of decisions by the Refugee Appeals Board sitting in ordinary session was also examined. 43 In the case of Britain, a team 
B. Empirical Findings: France
Empirical research shows that it is very rare for French senior asylum judges to refer to foreign jurisprudence in the text of their decisions. With the exception of one case requiring the application of principles laid down in the Dublin II Regulation and Schengen Convention, 44 none of the decisions of the National Asylum Court/Board or of the Council of State have made explicit reference to foreign jurisprudence in the actual text of courts' decisions. Rather, if and when foreign material is being used, this takes place through the use of supporting documents ( feuilles vertes) for the plenary sessions of the National Asylum Court/Board which, on occasion, include an analysis of foreign jurisprudence, 45 or through the conclusions of the Commissaire du Gouvernement who, as a member of the Council of State, gives her or his opinion on the interpretation of important legal issues, an opinion which very occasionally refers to foreign case law. 46 On these rare occasions, foreign jurisprudence has been used when it comes to interpreting certain controversial provisions of the Refugee Convention, such as the meaning of social group or the exclusion clause. The general assessment is that judges in France base their arguments and reasoning mostly on French sources of law, including international and European law which is binding on the French courts. However, a recent trend is starting to show towards an increase in transnational references, particularly in the context of new legal concepts that spring from the new EU Directives. For instance, the Refugee Appeal Board gave serious consideration to foreign jurisprudence when, in 2003, it drafted an internal document aimed at implementing Council Directive 2004/83/EC (namely, the Qualification Directive). This document, largely inspired by 40,000 decisions per year, of which around 2,000 decisions are selected each year for the collection. 44 foreign jurisprudence, is important in providing new directions in the interpretation of new concepts in the Directive, such as lack of protection by the State of origin, internal relocation, and subsidiary protection. It also confirms that the new EC Directives on asylum require judges to learn more about their neighbouring countries' jurisprudence.
C. Empirical Findings: Britain
In Britain, the search for an authority (or subsequent State practice) 47 is an important component of a court's decision. To this end, the British courts (including the Scottish Court of Session) have often explicitly referred to common law jurisprudence in asylum cases, in particular to decisions from Canada, New Zealand, Australia and the USA when interpreting certain provisions of the Refugee Convention. 48 They have also increasingly relied upon the jurisprudence of the International Court of Justice, the International Tribunal for the Former Yugoslavia, and the European Court of Human Rights, 49 as well as drawn on distinguished academic writing. 50 However, judges only rarely refer to jurisprudence from other EU Member States.
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When such transnational reference happens, it takes place mostly in the context of the application of the Dublin II Regulation (that is, when considering the likely conduct of a court in a third country), or when interpreting certain controversial provisions of the Refugee Convention (such as, persecution by non-state agents, protection of the country of nationality or article 1D-refugees receiving United Nations protection and assistance). Other foreign material, such as foreign statutes or practice, is also occasionally being referred to in the context of the application of the Dublin Regulation. 52 In such cases, the use of foreign law is made quite openly by judges themselves in the 47 actual text of the decisions of the courts. What is certain is that foreign law is only being used at a senior level, ie that of appeal and beyond, not at the initial first-instance level in the decision-making process. It also appears from a reading of the relevant cases that British judges are using foreign law because it is interesting; they are curious about finding out how other judges have responded when faced with a similar issue. In such cases, the aim is 'less to borrow than to benefit from comparative deliberation'. 53 In most cases where foreign law is being discussed, such an exercise also appears to lend legitimacy to the values of judges when exercising their judicial functions, particularly in instances where the law is ambiguous. 54 Thus, recourse to foreign law in the British courts helps reinforce legitimacy and 'guides, the exercise of judicial discretion'. 55 The use of foreign law in Britain, therefore, seems to be about the protection of judges themselves in that it provides a form of reassurance and checks on their own power.
56 This is best illustrated with cases where deviations between foreign and domestic approaches were found. In such cases, British judges consider it important to distinguish judgments of foreign courts if these go against the conclusion that they intend to reach.
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Such instances clearly show that British judges are actively engaged in a dialogue with other judges, just not judges from continental Europe, and that they are using foreign law as persuasive authority.
IV. TRANSNATIONAL ASYLUM JURISPRUDENCE AND THE BRITISH AND FRENCH JUDGES:
JURISPRUDENTIAL QUESTION This section considers a jurisprudential question: why transnational referencing does or does not happen. Two basic accounts are suggested: a rational account and a cultural account.
A. Rational Account
The rational account focuses on language, time constraints and access, and training, and it looks at the extent to which these constitute obstacles to the volume and direction of the dialogue between judges in France and in Britain. 58 The basic premise is that the extent of such obstacles has a causal impact on the volume of dialogue and also on its direction. This explanation is said to be rational because it is based on opportunity cost, namely, the balance between the benefits of referring to foreign law and the costs that such an exercise entails. 59
Language
Analysis of the relevant case law in France shows that where foreign law is used, decisions, legislation and practice from countries as diverse as Germany, the USA, Australia, the United Kingdom, Canada and Belgium have occasionally been used at the National Asylum Court and the Council of State without any obvious preference for French-speaking countries. This suggests that language does not constitute a major obstacle to an exchange in jurisprudence between France and other EU Member States. At first sight, the situation appears different in Britain, where the courts commonly refer to jurisprudence from other Commonwealth countries but hardly ever make reference to decisions from non-English-speaking countries. However, the superior courts of some EU countries translate their key decisions into English. This is the case in France, where since 2004 summaries (more rarely the full text) of important decisions of the National Asylum Court and of the Council of State are translated into English. It would seem therefore that language is not a barrier per se to transnational European legal dialogue in refugee law. 60 Hence, other obstacles need to be considered.
Time constraints and access
It is evident that first-instance decision-makers in France are not adequately equipped to take advantage of foreign law. The normal time limit for a decision by the OFPRA (Office français de protection des réfugiés et apatrides) is two months, but it can be reduced to 15 days in the case of a priority procedure or 96 hours when the asylum-seeker is placed in administrative 58 Other 'rational' explanations have been put forward to account for the lack of traffic between foreign judges, such as institutional capacity and habit. 59 This rational account is based on regime theory which seeks to explain co-operation between actors in world politics. See A Hansenclever, P Mayer and V Rittberger, . 60 In addition to language barrier, lack of knowledge of foreign legal systems may be a further inhibiting factor in the use of foreign jurisprudence in that system. detention. 61 In this context, the time put aside by each officer for researching the facts, analysing the applicant's file, and reflecting upon each case, is extremely short. 62 As a judicial authority, the National Asylum Court can also issue a ruling without being bound by a time limit but, given the sheer number of asylum appeals, the Court has no choice but to rule promptly. 63 In Britain, the New Asylum Model (introduced on 5 March 2007) requires asylum cases to be concluded within six months. Asylum-seekers' interviews take place six days after initial screening. Fast-track cases (namely, 'manifestly unfounded' or 'late and opportunistic') are decided within 11 days; all other decisions are made within one month. As a result, judges in the lower courts have very little time to undertake any research of foreign case law. Concerning access to decisions, the full text of most cases decided by the British courts is published and (easily) accessible to the public, 64 but this is not the case in all European countries (for instance, Ireland), therefore making it difficult for a British judge to access this foreign case law. France too makes most of its decisions available to the public 65 -but as discussed in sub-section B below these decisions are extremely short and reveal little. However, this is not the case of the supporting documents intended for the plenary sessions of the National Asylum Court or of the conclusions of the Commissaire du Gouvernement at the Council of State. In sum, difficulty in accessing other countries' decisions, coupled with time constraints, appear to be a considerable barrier to a transnational judicial dialogue in refugee law. 
Training
The French National Asylum Court (previously the Refugee Appeals Board) is an administrative tribunal, 67 whose ordinary members (or judges) are not required to be lawyers; they do not necessarily know French law, and less so (comparative) refugee law or human rights. 68 The présidents des formations (chairs of sections), who exceed 100 in number, 69 and rapporteurs 70 have nonetheless such a background, but again not specifically in comparative refugee law. A law background is not a prerequisite to being appointed to the Council of State, though its members are typically top graduates of the ENA (Ecole nationale d'administration), the most well-known national institution training the highest French civil servants. On occasion, members of the Council of State can be from another background, such as university professors. 71 Thus, reference to foreign (comparative) jurisprudence in the French courts remains traditionally driven by the intellectual curiosity of some judges. The situation is similar in Britain where, despite a greater emphasis on judicial training in contrast to the long tradition of 'learning on the job', 72 such training does not include the study of comparative systems of law. Therefore, it remains the case that elements of comparative law and jurisprudence are only used by British judges when put forward by counsel and/or academics, or when judges themselves, as individuals, are intellectually curious about how it is done elsewhere. However, the establishment of a common European asylum system has created the necessity for training in new EC laws on asylum; this training is being provided by individual members of the International Association of Refugee Law Judges and the European Commission (and in future by the new European Asylum Support Office). An 'invisible traffic' of legal ideas and exchange of key principles and good practice between judges of the EU Member States is therefore happening through such training 73 but, as noted in section III, so far such traffic has had little impact on the use of transnational jurisprudence.
B. Cultural Account
In contrast to the rational account, the cultural account emphasises social perceptions about the (non-)usefulness of foreign decisions resulting in default rejection of foreign jurisprudence. These social perceptions (for example, a decision is not worth considering) are produced by culture and would create an exaggerated sense of the barriers to dialogue. It is here that one finds other reasons why so little traffic of legal ideas takes place between EU countries. 69 All the présidents des formations are appointed from the administrative or financial branch of the judiciary (that is, the Council of State, the Appeal Administrative Tribunal or the Administrative Tribunals, or the National (and Regional) Audit Office(s), respectively); they therefore have a general law background. 70 Rapporteurs are granted primary responsibility for preparing cases (that is, follow the enquiry and prepare a draft decision for the National Asylum Court to be examined at the time of decision). Strictly speaking not all of them are lawyers but they must at least have done a training course in refugee law. 71 For more details on the background of members of the Council of State, read article L 133-1 f of the code of administrative justice, and J Bell, Judiciaries within Europe (n 57) 44-107. 72 ibid 319. 73 Thanks to Hugo Storey for pointing this out.
For the purpose of this article, and drawing upon scholarship on legal culture and comparative law, 74 three elements are considered. First is the style of judgments, as an indication of legal culture. In particular, is there evidence that style 'may set different systems apart' 75 and be used to explain 'more deeply rooted activities', 76 in the context of refugee law? The second element is the conceptual legal framework within which the judge operates, as an indication of an open versus a closed judicial mentality. Indeed, comparative law scholarship suggests that judicial mentality can constitute an important obstacle to real harmonization between civilian lawyers and common lawyers, even on the basis of common texts. 77 The final element is the domestic dynamic surrounding asylum cases, as an indication of the role of civil society in this system of legal reasoning. In particular, is there evidence of practising lawyers or other actors such as NGOs, human rights associations or academics, in fact using other EU countries' jurisprudence? The role played by formal or informal contacts between judiciaries, such as the IARLJ, must also be acknowledged here, to the extent that such contacts contribute to an 'invisible traffic' of legal ideas.
Style of judgments
Traditionally, judgments of the French superior courts are concise to the point of hiding any apparent legal reasoning. 78 In the area of refugee law, this is particularly true of the decisions of the National Asylum Court/Board. Some of these decisions have been described (perhaps unfairly considering the sheer volume of cases considered by the Court/Board) as consisting of merely a 'concise summary of the asylum-seeker's story, followed by a purely stereotypical sentence indicating a positive or negative conclusion'. 79 As a result, and in such a context, no mention of foreign law should appear in the text itself of a decision, unless this is expressly provided by statute or the Constitution. Thus, French administrative courts may be required to quote decisions of the ECJ or may choose to refer to decisions of the European Court of Human Rights. And there are plenty of examples by now where the Council of State has referred to the jurisprudence or methods of interpretation of these two courts, thereby becoming familiar with the method of comparative law. 80 However, as seen above, citing or referring to foreign law from another national jurisdiction remains rare in French administrative courts.
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In Britain, it is the 'use of language' that gives the common law judgment 'its distinctive edge'. 82 The broad use of language makes it particularly 'informative of what is really going through a judge's mind when he is trying a case', 83 and in particular of the motives behind judges' decisions to consider foreign law. 84 Such a characteristic makes the common law judgment highly 'suitable for export'. 85 It can thus be inferred that the English judgmentalongside the English language-will necessarily constitute an important element that will shape the European legal culture in the area of asylum and refugee law. 86 But the judgments from the British courts have other characteristics. In particular, it allows judges and representatives of the parties to refer to foreign judgments. To this end, the British courts have often referred to judgments of other Commonwealth countries which fit the same style. They have also increasingly relied upon the jurisprudence of the Strasbourg Court, particularly in those cases directly involving provisions of the European Convention on Human Rights (where section 2 of the Human Rights Act 1998 requires them to take that case law into account), 87 in spite of the more condensed and even opaque tradition of Strasbourg reasoning. 88 
Conceptual legal framework within which the judge operates
It is a characteristic of the French legal system that a refugee law judge is only allowed to operate within strict legislative boundaries. This conceptual framework includes (a) the 1958 Constitution (which in its Preamble refers to the right of asylum); (b) international treaties (particularly the Refugee Convention on Human Rights) and EC law (particularly the Qualification and Procedure Directives) as binding sources of law and (c) domestic legislation (such as, the Act of 1952 and the new Code de l'entrée et du séjour des étrangers et du droit d'asile CESEDA 2003). 89 Apart from this legal framework, the French judge also looks at existing jurisprudence, and will apply French jurisprudence as well as the jurisprudence from the European Court of Human Rights, but without actually citing it in the text of decisions. French jurisprudence plays a particularly important role in the application and interpretation of the refugee definition, but purely as a basis of intellectual reference, not as a binding source of law. There is indeed no rule of precedent in France, and this applies to the National Asylum Court as well as the Council of State. Judges aim to follow a coherent line of jurisprudence, but that is all.
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Previous case law is seen as an example, not more than that; therefore a judge at the National Asylum Court will never base his or her case on a previous decision, be it French or foreign. And when judges apply previous jurisprudence, they do not cite it.
91 Foreign law as a source of inspiration, therefore, is still some distance away. 92 In sum, it would be unseemly for a French judge to refer to foreign jurisprudence, except that of the ECJ which is binding on French courts, and that of the Strasbourg Court as a source of ECHR law, unless one has a particular intellectual curiosity towards foreign law. In this regard, the current President of the National Asylum Court, Mr Bernard, and his predecessor, Mr Massot, both keen comparative lawyers, have been moving things forwards in that direction.
Unlike France, the conceptual framework within which a British judge operates can be described as flexible. Much reference is made by British judges to sources of law that are not necessarily strictly binding on the British courts. To take two examples, in the case of Fornah and K (FC) v Secretary of State for the Home Department, the five Lords and Baroness made plenty of references to UNHCR guidelines, academic writing, and foreign authority 89 The French judge has also been active in creating law in the area of asylum on quite a wide scale through the concept of general principles of law. See from Canada, Australia, New Zealand and the US as valuable authority.
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In the case of R v SSHD, ex p Adan, Subaskaran and Aitseguer, Laws LJ held: 'While the Handbook is not by any means itself a source of law, many signatory States have accepted the guidance which on their behalf the UNHCR was asked to provide, and in those circumstances it constitutes in our judgment, good evidence of what has come to be international practice within art 31(3)(b) of the Vienna Convention'. 94 Indeed, British judges have long been preoccupied with searching and reaching 'international consensus' or 'broad consensus' on the interpretation of the Refugee Convention, whether through foreign authority or academic writers. 95 And in doing so, they have referred extensively to the jurisprudence of the common law countries with which they have long-established reciprocal relations that are conducive to dialogue. These relations have also been reinforced by the belief that some European countries interpret the Refugee Convention less flexibly than Britain. This would be the case of Sweden, for instance, where the Aliens Appeals Board has been criticized for being too strict and too politicized, or of France and Germany which for many years followed a restrictive approach to the interpretation of 'persecution' in article 1A(2) Refugee Convention.
Domestic dynamic surrounding asylum cases
Refugee law as a specialist subject is not taught in French universities, and one can find very few academic books on the subject, and no specialized academic journal of refugee law. The Dictionnaire Permanent, Droit des Etrangers (Editions Legislatives) is what it says it is, a dictionary that is regularly updated and which discusses legislation and case law relating to asylum and refugees, by themes. Of the few books on the subject, less than a handful show an inclination towards comparative foreign law. One such example is D Alland and C Teitgen-Colly, Traité du droit d'asile (PUF, 2002), which in its first part offers a valuable account of the various conceptions of the right of asylum: international, European (including comparative national laws) as well as French. 96 One might infer from this apparent disinterest in refugee law that academics have little engagement in the asylum decision-making process in France. However, the influence of doctrinal legal writing exists and is both formal and informal. Formally, the influence of academic writing can be seen at the Council of State in the conclusions of the Commissaire du Gouvernement. At the National Asylum Court, such influence takes place most notably when an academic professor is elected to represent the UNHCR and therefore sits at the Court sessions and is actively involved in decisionmaking. This is the case presently of Professor Catherine Teitgen-Colly. Informally also, doctrinal legal writing can be influential through numerous contacts between academics and judges. Academics may on occasion be consulted by avocats (especially at the Council of State) when considering difficult legal issues or may indeed be employed in their offices. 97 The role of French associations and some international non-governmental organizations (INGOs) is also increasing. 98 Generally speaking, immigrants and refugees tend to rely more on national associations than INGOs (such as Amnesty International and the Fédération internationale des droits de l'homme or FIDH) because their role is more focused on these persons' rights. One of the most specialized associations in the legal protection of aliens' rights is the Groupe d'information et de soutien des immigrés (GISTI-Information and Support Group for Immigrants). 99 Since its creation in the early 1970s, GISTI has brought many cases before administrative judges, some of which have been successful. 100 One of its greatest successes is the 1978 GISTI case (8 December 1978) in which the Council of State recognized the principle of a 'normal family life' as a general principle of law. GISTI also provides legal advice on procedure to immigrants and sometimes helps in the drafting of asylum claims. GISTI has recently started to pay attention to foreign jurisprudence. For instance, in a recent case before the Paris Administrative Tribunal, a member of the GISTI relied on a decision of the English High Court 101 in seeking to prevent the expulsion of an asylum-seeker. 102 This points to a more general trend, namely a slight but noticeable increase in the use of foreign jurisprudence by national associations working on behalf of asylum-seekers. Forum réfugiés offers another illustration of this trend towards a greater use of foreign jurisprudence in French cases. 103 In Britain, refugee law as a specialized subject has caught the attention of academics for many years and it has been taught for over a decade in some universities. Research and teaching centres have been built around the subject, and Britain is home to two specialized academic journals on the topic (namely, the Journal of International Refugee Law and the Journal of Refugee Studies) both published by Oxford University Press. 104 In addition, academic writing is often referred to by judges. 105 For instance, in R v Secretary of State for the Home Department, ex p Adan, Lord Lloyd noted that in cases where no precedents exist, the works of academic writers 'provide the best hope of reaching international consensus on the meaning of the Convention'. 106 In T v Secretary of State for the Home Department, Lord Mustill observed that in the area of public international law 'the writings of scholars have always exerted great authority'. 107 And in Jones v Ministry of Interior Al-Mamlaka AlArabiya AS Saudiya (the Kingdom of Saudi Arabia), albeit not an asylum case, Lord Bingham and Lord Hoffmann dismissed relevant foreign case law (mainly put forward by representatives of the parties) by relying on critical comments made by distinguished academics. 108 So, British judges are frequently engaged in a dialogue with academics. 109 Legal interventions by IGOs (such as UNHCR) and INGOs (such as Amnesty International) are also part of the overall picture at least in the senior courts. 110 The role of NGOs is also particularly strong. Among the different kinds of NGOs dealing with refugees and asylum issues, those with a focus on legal representation play a significant role in the asylum determination process. In this regard, the role of the Refugee Legal Centre (RLC) is particularly interesting because of its strong focus on case work. The RLC was founded in 1992 as a centre for the provision of (free) quality legal representation for asylum-seekers from the very first initial stage of the asylum determination process up to the Court of Appeal and House of Lords stage.
111 One team of case-workers specializes in the initial phase of the asylum determination process, another team does the appeal work at the Asylum and Immigration Tribunal, while a third team deals with strategic litigation in the High Court, Court of Appeal and House of Lords. 112 It is within these last two teams that great interest lies in what is occurring in other countries to ensure such cutting-edge jurisprudence is produced in the UK. In this context, RLC keeps track of other countries' interpretations of the Refugee Convention, and now of the Qualification Directive. Another issue on which foreign jurisprudence is proving useful in informing the refugee status determination process is that of safe third countries. 113 It has been observed that neighbouring States are of particular concern and that it is particularly important to know about their jurisprudence in the context of the new Directives (especially the Qualification Directive). 114 In sum, academics and NGOS are very much involved in asylum cases in Britain. They too sometimes look at the jurisprudence of other European countries. So far such references appear to be mostly driven by the Qualification Directive. There is also evidence of some use of other elements of foreign law (eg legislation and administrative practice) by British and French courts in asylum cases. It should be noted that anecdotal evidence suggests that there may be a fair amount of 'invisible traffic' in transnational use of jurisprudence through informal contacts and networks. We should also note that the trend (in so far as a trend may be inferred from so few cases) in both countries is towards increasing use in asylum cases of jurisprudence from other EU countries.
The rational account only gets us so far in explaining the lack of a transnational European legal dialogue in French and British asylum jurisprudence. Language is not such a major obstacle. French courts, in so far as they refer to foreign law, do not show a particular preference for the jurisprudence of other French-speaking countries. Whilst there is a preference among British courts for Commonwealth case law, British courts have for a number of years had access to English translations of key decisions by non-English speaking foreign courts. Time constraints are a problem at the level of first appeal. French and British tribunals often have a matter of days, if not hours, before considering an asylum claim in court, leaving no time to consider foreign law. However, the higher courts in both countries do not operate under such time restrictions. Both France and Britain provide good public access to refugee case law, but access is less good in many other parts of the EU, thus restricting the ability of French and British judges easily to get a hold of the asylum jurisprudence in these countries. In both France and Britain, there is little attention to foreign law in the training of refugee law judges.
The cultural account completes the picture. More to the point, culture presents a more profound barrier in both cases to the use of foreign jurisprudence by refugee judges. It is notoriously difficult to recover culture and trace its causal impact on social outcomes (in this case, use and disuse of foreign law). 115 Hence, this article has adopted a three-step approach. The first step was to assess the extent to which the style of legal reasoning in France and Britain provide possibilities for inclusion of foreign jurisprudence. Here there is indeed a stark contrast between the stripped-down, almost mechanical, reasoning of French courts, and the expansive judgments of British courts: the latter provide far more possibility for reference to a variety of sources, whereas in the former there is no expectation (let alone space) for this. The second step was to explore the mentality of judiciaries in both States, in particular, in terms of the willingness to draw on foreign jurisprudence in deciding asylum cases. Here again there is a sharp contrast between French courts which only consider binding sources of law, and British courts which tend to look at a wide variety of sources of persuasive authority. Hence, British courts are more open to including foreign jurisprudence in their judgments than French courts. The third step was to explore the domestic dynamic surrounding adjudication of asylum cases in both countries, in particular, to look for evidence of other actors that might encourage courts to consider foreign law. In both cases, academics and refugee organizations play a role in the asylum process. Academics are more interested in refugee law scholarship, and more involved in asylum cases, in Britain than France. Refugee organizations appear to have an increasing role in both countries. This cultural account strongly points to greater possibility, willingness and (to a lesser extent) encouragement for the inclusion of foreign jurisprudence in deciding on asylum cases in Britain than France.
These findings have implications for the establishment of a common European asylum system by 2012. Prior to the adoption of EC legislation in the area of asylum and refugee law, this area of law was primarily regulated by the Refugee Convention (that is, an international treaty) and domestic legislation. Article 31(3)(b) of the Vienna Convention on the Law of Treaties requires that State practice be taken into account, together with the context, in interpreting the Refugee Convention. British courts are more sensitive than French courts to this provision, but they have tended to concentrate on state practice of Commonwealth countries. The adoption of key EC Directives (and Regulations) in the area of asylum and refugee law is forcing the judiciaries in both France and Britain (and more generally across all the EU Member States) to look at State practice within the Union. Here is where the real challenge lies ahead for European judges. Whereas in the past, judges were free to consider (or not) State practice from countries as far a field as Australia or Canada, the creation of a common European asylum system now requires them to look at State practice from neighbouring countries. Hence, a whole new kind of transstate activity (based on reciprocity and trust between national courts), and which is conducive to dialogue, needs to occur for this system to work. Given the trend noted above, there are grounds for hope that such dialogue will develop, though the cultural account suggests that it will develop more rapidly in Britain than France.
The findings in this article are echoed in studies relating to other areas of law, whether in the area of constitutional law, private law or public law, namely considerable imperatives for, and a general trend towards, greater transnational judicial dialogue. 116 This process is well on its way in areas such as human rights law and private international law, helped no doubt by the European Court of Human Rights, and the inherent concept of transnational contract, respectively. 117 But even there we are still far from a systematic use of foreign jurisprudence by the French and British courts. It is generally recognized that comparative law does not play as important a role in administrative law (including refugee law) as in private law.
118 This is particularly true in areas of law such as (European principles of ) tort law and (European) company law, where judges have engaged in a transnational and European dialogue for quite some time. Markesinis and Fedke argue that matters that are highly technical in content (eg wide areas of private and commercial law) may be more prone to comparative work than 'value-laden issues'. 119 If one accepts this argument, then refugee law probably falls into the category of 'value-laden issues', where particular values or policy considerations play an important role, and where the use of foreign law is considered to be more contentious. The area of human rights may be an exception where comparison with other jurisdictions has always been considered to be appropriate due no doubt to a 'common ancestor', the Universal Declaration of Human Rights, with 'descents' through the European Convention on Human Rights and the International Covenants on Civil and Political Rights and Economic, Social and Cultural Rights. 120 Moreover, as argued in this article, the Europeanization of asylum law is likely to encourage transnational judicial dialogue in this area.
